Definitions

Common Law

It originated in England and is termed as “case law.”

Case decisions

Decisions which follow these legal principles (case decisions) are called legal precedents.

Stare decisis

This means let the decision stand.

Statutory law

The laws created by state or federal legislatures, also termed as “written laws” which are enacted laws by legislature.

Administrative laws

The “rules and regulations” set forth by the state/federal governmental agencies.

Civil law/Private law

This law regulates private wrongs, involves monetary rewards for damages, does not deal with crimes, and involves actions filed by one individual against another.

Criminal law/Public law

This law involves cases of public wrongs, crimes committed against society, crime meaning a punishment applies, and legal action is brought forth by the state or federal governments against an individual.

Federal

Powers which effect the country as a whole and regulates issues between states; it imposes taxes, and addresses issues with foreign governments.

State

Exercises powers in accordance with state laws and state constitution it also protects the welfare, safety and health of the stat constituents.

Local

It has authority over counties, cities, townships, and villages, has power to enact local laws, it imposes taxes on property and goods, manages the school systems and it elects local officials.

Legislative Branch

This determines the needs for or changes in the laws and it consists of two houses.

Executive Branch

Includes the President of the U.S.; it enforces and administers the laws, and it is divided into departments and subdivided into agencies.  The agencies have the power to administer and implement the legislation (“rules and regulations”).

Judicial Branch

This is for Federal and State Courts, which is responsible for administering justice, it applies the laws enacted by the legislative branch, and it settles disputes between parties.

Jurisdiction

Has the authority or legal power to hear and decide cases.

Supreme Court

Tries lawsuits between 2 states, tries lawsuits involving ambassadors or counsel from foreign countries, and may review decisions by the highest court of a state if constitutional question or federal law is involved.  It does not have to hear all cases from the state level; it hears about 150 cases a year.  It has jurisdiction over the U.S. District Court.

U.S. District Court

In civil cases:  the plaintiff and defendant must be residents of different states and the amount of money involved must be greater than $10,000.

State Appellate Court/Court of Appeals

This court hears only appeals from lower courts, has no testimony of witness or exhibits; the cases proceed on the basis of written briefs, present oral arguments after briefs are submitted, reverse, modify, affirm the decision, and decides whether trial judge applied law or instructed the jury corrected.

Trial Courts

It helps to enforce the law, decides disputes, interprets statues, supply guidance in the current interpretation of the law; the judge decides question of law, the jury decides questions of fact, the jury renders the verdict, and the judge renders a judgment. 

Torts

The characteristics of torts are defined as civil wrong against an individual, it may be classified as intentional or unintentional, and an act that violates your private or personal rights.

Assault

An intentional act that is designed to make the victim fearful and produces reasonable apprehension of harm.

Battery

Intentional touching of one person by another without the consent of the person being touched.

False imprisonment

The unlawful restraint of an individual against their will or the confining of an individual, this does not require that there be physical force.    Example:  Preventing a patient from leaving a health facility

Defamation

The jury of a person’s reputation or character caused by willful, malicious and false statement of another made to a third party.

Libel

False or malicious writing intended to defame another person and is printed so that someone other than the defamed person will see it.

Slander

A false oral statement, made in the presence of a third person, that injurers a character or reputation of another.

Negligence

The failure to exercise the standard of care that would be expected by a normally reasonable and prudent person in a particular set of circumstances.  A civil or personal wrong distinguished from criminal conduct, it is the most frequent basis for liability of health care professionals and hospitals is the negligent tort.  These elements that must be present for a plaintiff to recover damages caused by negligence of negligence:

A.
Duty of care

B.
Breach of that duty

C.
Actual injury

D.
Causation/proximate cause

Defendant

The party who is being sued, or the party defending or denying a claim in a lawsuit.

Plaintiff

A party who brings a civil suit seeking damages or other legal action; the party who begins an action of law, or the complaining party in an action.

Judge

A chief member of a court, or appointed, ensures that both sides are treated fairly during a trial, and ensures the law is properly applied.

Clerk of Court

Responsible for the court records, keeps track of trail calendar, issues various directives such as summons and subpoenas, enters judgments and orders, gives certified copies from records and has charge of exhibits.

Bailiff

Court attendant who maintains order in the courtroom, supervises or guards the jury, and is the seating witnesses.

Court Reporter

Records all proceedings on the courtroom.

Attorney

A person who has been formally trained and licensed by special examination to be a member of the legal profession and is qualified to give legal advice, and is to act in legal formalities and negotiations.

Jury

A body of men and women selected and sworn in by a local court to try and determine any question of fact, according to the evidence given.

Subpoena

A court order requiring someone to appear in court to give testimony, and disregarding a subpoena can result in the order.

Subpoena Duces Tecum

A court order that commands a person to come to court and produce whatever documents are named in the order.

Complaint

Initial pleading in a lawsuit, the plaintiff alleges a cause of action, or the person asks that wrong done be remedied by the court.

Summons

The process by which a legal action has been brought forth against him, and you must respond.

Discovery

Disclosure of facts and documents by one party at the request of the other; it is used to prepare the case for trial, and facilitates out of court settlements.

Deposition

A sworn statement of fact, made outside of court, and maybe admitted as evidence in court.

Interrogatories

The written questions presented to a party or witness; it helps parties prepare for trial, and is designed to gather information.

Crime

Defined as a wrongful act against society punishable by the state; the state is responsible to prosecute and bear expense of legal action against the defendant.

Defendant

The one who is accused of the crime.

Indictment

This is voted by the grand jury, by formal written accusation in accordance with the law, and charges a person named with a criminal act.

Filing of Information

Presented by a public officer instead of the grand jury.

Confidential Communications

The information given in the belief that no disclosure will be made to another party, the data of personal and private nature, and the statement made to an attorney, physician, or anyone else in a position.

Non-confidential Information

May include but is not limited to:

The patient’s name, age of patient, verification of hospitalization, date of admission, and date of discharge.

Confidential Communications

May include but not limited to:

Medical history, social history, diagnosis, treatment, medical and nursing notes, and discharge summary.

Privileged Communication

Information received by special categories of people, who by law, cannot be forced to reveal such information in any legal proceeding without consent.

Privacy Act of 1974

This act covers any record or record system maintained by an agency of the Federal government with data identifiable to an individual including medical, education, financial etc., that can be retrieved by the identifier.

This act allows individuals to know of his being in the record system and what the information is to be used for; it allows access to records, allows individuals to amend or correct the record, allows the individual to have a copy of his/her record and it helps prevent the use beyond that which data was collected.

Ownership of the Medical Record

The physical property of the health care institution; the content is the property of the patient, and the health care institution owns the medium on which the record is contained.  The patient cannot take possession of original record, and the patient has control over the information in the record, except where this limited by law or in circumstances where the health care institution must defend its interest or the best interest of the patient.

Informed Consent

This is an informed, voluntary authorization for an act to be performed for medical treatment, disclosure of medical records and surgical procedures.

A doctrine that identifies the physician’s duty to explain the procedure to patients and to warn them of any material risks or dangers inherent I so that they make intelligent and informed choices about whether or not to undergo the treatment.

JCAHO requires “evidence of appropriate informed consent” and to perform treatment on an individual without receiving their informed consent is assault and battery.

Expressed Consent

This is consent given by direct words, written or oral, and it is difficult to prove oral consent, most providers seek written consent.

Implied Consent

This is consent inferred from the patient’s conduct; it is presumed in certain emergencies unless provider has reason to believe the consent would be refused.

Emergency Consent

Consent to emergency treatment belongs to the patient unless the patient is in immediate danger of death or loss of limb or is incapable of giving consent. Consent may be obtained over the telephone in an emergency situation.

Who consents for adults?

A competent adult, guardian or other person authorized in the case of incompetent adult, or a person with power of attorney.

Who consents for minors?

The parent, legally appointed guardian, or custodian.

Record Retention

Retains complete medical records of minors for the period of minority plus the applicable period of statue of limitations as prescribed by statute.

AHA state that a facility retain basic information such as:

Dates of admission and discharge, names of responsible physician, records of diagnoses and operations, operative reports, pathology reports, and discharge summaries.

